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CUYAHOGA COUNTY
BOARD OF ELECTIONS
Board of Elections Analysis of Protest
August 22, 2022 Board Meeting
Protest Filed: August 8, 2022, Amended August 10, 2022

Protest Filed By: Shalira Taylor

Candidate/Office:  Shayla L. Davis — Ohio State Representative District 18
Party Affiliation:  Independent / None

Issue: Candidate is not a truly independent candidate,
Election Date: November 8, 2022
Background

On July 29, 2022, the Cuyahoga County Board of Elections received a
Independent Ohio House District 18 candidacy filing from Shayla L. Davis.
Petition overview: '

o The minimum number of required valid signatures is 414.

o 726 signatures were filed and verified.

o Petition contained 546 valid signatures, more than the minimum required.
The candidate was certified to the November 8, 2022 General Election at the
August 15, 2022 Board meeting.

Ms. Taylor is a qualified elector in Ohio House District 18 and is eligible to bring
forth said protest.

Ms. Taylor is a Republican candidate for Ohio House of Representatives District
18.

On August 17, 2022 Shayla L. Davis attorney filed a response letter. Exhibit C

Protest: (Exhibit A — original filing)(Exhibit B — amended filing)

The original letter of Protest from Ms. Shaliar Taylor, was received on August 8,
2022. The letter claimed:
e Ms. Davis is a current Democratic Central Committee Member from
Garfield Hts.-04-C, winning the election at the May 3, 2022 election.
o Revised protest letter omits this claim.

e Ms. Davis candidacy is invalid because:
ORC Section 3513.191 Disqualification of candidate for party primary.
(A)No person shall be a candidate for nomination or election at a party
primary if the person voted as a member of a different political party at
any primary election within the current year and the immediately
preceding two calendar years.
e Ms. Davis voted as a Democrat in the May 3, 2022 election and has voted
as a Democrat for over 20 years.
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e Ms. Davis was appointed to a vacancy in then Ohio House District 11 as a
Democrat in February 2022,

Registration Manager Edwards and Candidate & Petition Services Manager Lawler have
reviewed the protest and offer their observations below:

Ms. Davis has voted as a Democrat since 2004, but did not vote in the August 2,
2022 partisan primary.

Ms. Davis was a candidate for the Garfield Heights 04-C Democratic County
Central Committee at the May 3, 2022 partisan primary election.

Ms. Davis did not win the election, and therefore not currently holding an office
in the Democratic County Central Committee.

Ms, Davis also is not a member of the Democratic County Executive Committee
per a list of officers that is filed with the Board of Elections on July 12, 2022.
Ms. Davis is currently a member of the Ohio House of Representative District 11,
being appointed to fill the vacancy of Rep. Stephanie Howse in February 2022.
Ms. Davis is currently listed on the Ohio House Member Directory as an
Independent (Exhibit F).

SOS 2022 Candidate Requirement Guide — Page 24 Independent Candidates
(Exhibit D)

o Anindependent candidate must actually be unaffiliated from any
political party, and the required claim of being unaffiliated must be
made in good faith in order for the candidate to be qualified to run
as an independent candidate. Morrison v. Colley, 467 F.3d 503 (6th
Cir. 2006); Jolivette v. Husted, 694 F.3d 760 (6th Cir. 2012), State
ex rel. Davis v. Summit County Board of Elections, 137 Ohio St.3d
222 (2013); State ex rel. Morris v. Stark County Board of
Elections, 143 Ohio St.3d 507 (2015).

o At the time a prospective independent candidate (other than a
candidate for judge of a municipal court, county court, or court of
common pleas) files their nominating petition, the candidate may
request to have the designation “nonparty candidate” or “other
party candidate” printed underneath the candidate’s name on the
ballot. The designation “independent” may not appear on the
ballot. Such request must be given to the office at which the
nominating petition was filed. (R.C. 3505.03, R.C. 3513.257)

o Please review the information regarding office qualifications,
signature requirements, and filing deadlines for the specific office
being sought. More information about independent candidates may
also be found in Advisory 2007-05. (Exhibit E)

o Registration staff has reviewed the signatures on pages 3 and 4 of Ms. Davis

filing and finds no reason to make changes to the original signature verification.
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Exhibits

A - Shalira Taylor original protest of Shayla L. Davis — Ohio State Representative District
18 Independent candidacy.

B - Shalira Taylor amended protest of Shayla L. Davis candidacy

C - Shayla L. Davis response letter.

D - SOS 2022 Candidate Requirement Guide — Page 24 Independent Candidates

E.- SOS Advisory 2007-05 Independent Candidates and Party Affiliation

F. — Ohio House Member Directory Screenshot:

https://ohiohouse.gov/members/directory?start=1&sort=DistrictNumber&party=Independ

ent

3 Rev. 8.18.22



Exhibit A

Shalira Taylor original protest of Shayla L. Davis



 CUYAHOGA COUNTY
BOARD OF ELECTIONS

General Receipt, candidate & Petition Services

Date Received: 8.8.22

From: Phone:

Shalira Taylor
9618 Orleans Ave.
Cleveland, OH 44105

Received:

Protest of Independent candidacy - Shayla L. Davis

Ohio House District 18 -
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Received by Board of Elections Staff: | awler, Brent E.
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Shalira Taylor
9618 Orleans Ave.
Cleveland, Ohio 44105

7 August 2022

Cuyahoga County Board Of Elections (B.O.E)

2925 Euclid Ave

Cleveland, Ohio 44115

To the Chairman of the Board & Board Members,

My name is Shalira Taylor and | would like to contest/ protest Shayla. L Davis candidacy for State
Representative district 18 as an Independent candidate on the 2022 November general election

ballot.

Shayla. L Davis is a current seating Democrat Central Committee person seat number Garfield
Heights ward 4 precinct C. Davis pulled a Dernocrat ballot and voted Democrat in the May 3rd 2022

primary.

Elected to the seat on May 3rd 2022, where Shayla. L Davis participated in the May 3rd 2022
primary election making her candidacy for State Representative as an Independent not valid due to
Ohio revised code Section 3513.191 part (A) Disqualification of candidate for party primary.

(A) No person shall be a candidate for nomination or election at a party primary if the person voted
as a member of a different political party at any primary election within the current year and the

immediately preceding two calendar years.

Example: Shayla. L Davis participated in the May 3rd 2022 primary when she pulled a Democrat
ballot and verbally voted for herself at the Cuyahoga County Board of Elections board hearing on
2-14-2022. Davis voted for herself verbally at the Board of Elections hearing to cerlify her Central
Committee seat in the May 3rd 2022 primary. See Agenda item # 8 in the minutes for the Cuyahoga

County Board of Election hearing.

On 2-14-2022 Shayla. L Davis went before the Cuyahoga County Board of Elections to request her
name be accepted as Democrat Central Committee person for seat Garfield Heights ward 4 precinct
C. At this time Shayla L Davis undoubtedily changed the outcome of the May 3rd 2022 election by
doing so. Davis’s name went from not being on the ballot to being on the ballot and winning the

Central Committee seat in the May 3rd 2022 primary.



<

Making her a participating voter in the May 3, 2020 election as a Democrat. Which would be
consistent with Davis’s past voting record as a Democrat since 2004 for over 20 years. She was also
appointed into District 11°’s State Representative seat by the Democrat Party just months before the
May 3rd primary in February 2022 and at that time Davis expressed no interest in running for the

State Representative seat for District 18.

Davis‘s first collected signatures for said State representative independent seat in June 2022,
around the same time the Republican candidate for State Representative district 18 announced .
This is a Demacrat political move to run 2 Democrats against one Republican candidate in the

November 2022 general election.

Section 3513.257

The filing deadiine for independent candidates required in this section prevents splintered parties
and unrestrained factionalism, avoids political fragmentation, and maintains the integrity of the ballot.

The general assembly finds that the filing deadline for independent candidates in primary elections
required in this section is reasonably related to the state's purpose of ensuring fair and honest
elections while leaving unimpaired the political, voting, and associational rights secured by the first
and fourteenth amendments to the United States Constitution.

In addition to the above statement the petitions presented to the Cuyahoga County board of
elections for Shayla L Davis to be on the baliot as an independent candidate should be reviewed by
the board checking not only for the signers being registered voters but furthermore checking their
signatures to the board of election signatures on file. Please view page 3-4 for signature

discrepancies.

| move to have the board updated with the new findings with the disqualification of candidacy for
Shayla L Davis as an independent candidate for State Representative because she is a Democrat. |
request that this is done at the next hearing. | also formally request a hearing for the matters above.

Thank you for your time and consideration.

Sincerely, .
Shalira Taylor /
216-355-7054

shalirataylor@gmail.com
N o D dones @«\vﬁ" S“L’CD %\%\QD‘Q&

A% TIFFANY D JONES
2 3 Notary Public, State of Ohlo
~—d®: My Commission Explres:
) § 7 April 21,2026




Cuyahoga County Board of Election hearing

Agendaitem#8

Signature Discrepancies:



VOTER INFORMATION REPORT

SHAYLA LATRIESSE DAVIS
PRINTED ON: 8/8/2022

VOTER ID: 1033474
NAME: SHAYLA LATRIESSE DAVIS
RESIDENCE: 10813 PENFIELD AVE

CITY/STATE/ZIP:  GARFIELD HTS, OH 44125

CARE OF:
STREET/BX:
MAIL CITY:

MAIL STATE/ZIP:
COUNTRY:

PHONE NUMBER:

STATUS: ACTIVE
PARTY: DEMOCRAT

REG DATE: 12/03/1894

PRECINCT: GAHT04C.01
PRECINCT NAME: GARFIELD HEIGHTS -04-C

POLLING PLACE: GARFIELD HEIGHTS HIGH SCHOOL

4900 TURNEY ROAD
SIGNATURE: R Ys B
1 hereby certify that the above

document is a true and correct copy of
the original filed at the Cuyahoga
County Board of Elections.

| / ’ F E Election Official: ~ ;
_/" t f Title: _

CUYAHOGA COUNTY Date:
BOARD OF ELECTIONS Signature:
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' CUYAHOGA COUNTY
BOARD OF ELECTIONS

Board Meeting
2/14/2022
Attending:
Jeff Hastings, Chairman
Inajo Davis Chappell, Board Member
Lisa M. Stickan, Board Member

Anthony W. Perlatti, Director.
Tony Kaloger, Deputy Director

Mark R. Musson, Assistant Prosecutor, Cuyahoga County

Mary Bejjani, Clerk to the Board
Linda Walker, Clerk to the Board

The Cuyahoga County Board of Elections Meeting began at 9:30 a.m. Hereinafter referred to as the

CCBOE/Board.
Chairman Hastings noted that Board Members Davis Chappell and Stickan were in attendance.

Board Member Wondolowski was excused from today’s mecting,

Chairman Hastin.s moved to excuse Board member Wondolowski’s absence. Board Member Davis
Chappell seconded. The motion passed unanimously,

Agenda Item 1: Approval of the minutes from the January 11, 2022, and January 25, 2022,
Board Meetings

Chairman Hastings moved to approve the minutes from the January 11. 2022, and January 25, 2022,
Board Meetinss. Board Member Davis Chappell seconded. The motion passed unanimously,

Agenda Item 2; Acknowledgment of Secretary of State Directives: Directive 2022-02; Instructions
Regarding the Review, Examination, and Verification of the Supplemental Part-Petitions
Proposing an Initiated Statute (An Act to Control and Regulate Adult Use Cannabis); Directive
2022-03; House Biil (“H.B.”) 93; Directive 2022-04; Updated Election Official Manual; Directive
2022-05; Chapter 1 Introduction; Directive 2022-06; Chapter 2 Board of Elections Organization
and Operations; Directive 2022-07; Chapter 3 Security; Directive 2022-08; Chapter 4 Voter
Registration; Directive 2022-09; Chapter 5 Ballots; Directive 2022-10; Chapter 6 Precincts,
Polling Locations, and Precinct Election Officials; Directive 2022-11; Chapter 7 Absentee Voting;
Directive 2022-12; Chapter 8 Provisional Voting; Directive 2022-13; Chapter 9 Election Day
Voting; Directive 2022-14; Chapter 10 Canvassing the Vote; Directive 2022-15; Chapter 11 Post-
Election Activities; Directive 2022-16; Chapter 12 Voting Systems; Directive 2022-17; Chapter 13
Petitions; Directive 2022-18; Chapter 14 Candidates; Directive 2022-19; Chapter 15 Political
Parties; Directive 2022-20; Chapter 16 Statewide Initiative and Referendum; Directive 2022-21;

| Narrative that is underlined in the CCBOE minutes relates to a motion that was acted on by the Board.



Chapter 17 Miscellaneous Duties; Directive 2022-22; Examination and Verification of Candidate
Petitions Filed with the Secretary of State’s Office.

Chairman Hastinys moved to acknowledye the Secretary of State Directives: Directive 2022-02;
Instructions Revardinz the Review, Examination. and Verification of the Supplemental Part-Petitions
Proposiny an Initiated Statute (An Act to Control and Reculate Adult Use Cannabis): Directive 2022-
03: House Bill (“H.B.” } 93: Directive 2022-04: Updated Election Official Manual: Directive 2022-03:
Chaster 1 Introduction; Directive 2022-06; Chayter 2 Board of Elections Orvanization and Operations:

Directive 2022-07: Chapter 3 Securit\ : Directive 2022-08: Chapter 4 Voter Revistration: Directive

2022-09: Chapter 5 Ballots; Directive 2022-10: Chapter 6 Precincts. Polling Locations. and Precinct

Election Officials; Directive 2022-11 Chapter 7 Absentee Votiny: Directive 2022-12- Chapter § '
Provisional Voting;: Directive 2022-13: Chapter 9 Election Day Votiny: Directive 2022-14: Chajpter 10
Canvassing the Vote: Directive 2022-15; Chapter 11 Post-Election Activities: Directive 2022-16:

Chaypter 12 Voting Systems: Directive 2022-17; Chapter 13 Petitions: Directive 2022-18: Chajter 14
Candidates: Directive 2022-19; Charpter 15 Political Parties; Directive 2022-20; Chapter 16 Statewide
Initiative and Referendum: Directive 2022-21: Chapter 17 Miscellaneous Duties: Directive 2022-22:
Examination and Verification of Candidate Petitions Filed with the Secretary of State’s Office. Board
Member Davis Chappell seconded. The motion passed unanimously.

Agenda Item 3: Approval to outsource the printing and mailing of Vote-by-Mail ballots for the
May 3, 2022, Primary Election

Chairman Hastinus moved to aprrove to outsource the printin;: and mailing of Vote-byv-Mail ballots for
the Mav 3. 2022, Primarv Election. Board Member Davis Chappell seconded. The motion passed

unanimously.

Agenda Item 4: Hearing on the petitions received 2/1/2022 for the recall of the Mayor of
Newburgh Heights

Chairman Hastings stated the petitioners had filed with the CCBOE a recall petition for the Mayor of
the Village of Newburgh Heights. Brent Lawler, Candidate and Petition Services Manager, along with
the Director and Deputy Director, had reached out to Luke McConville, Newburgh Heights Law
Director, and inquired if state law permitted the recall petition to be certified for the ballot. The Law
Director issued an opinion stating the recall petitions should not be certified to the ballot because the
Charter for the Village of Newburgh Heights does not permit a recall election for the Mayor of the
Village of Newburgh Heights. The petitioners hired Attorney Donald Brey, who wrote to Assistant
Prosecutor Musson and the CCBOE stating the recall should be certified to the ballot. Chairman
Hastings noted this matter is akin to a summary judgment motion. There are no facts in dispute and the
Board’s decision comes down to a matter of law. After hearing from the attorneys for the recall
petitioners, the Village of Newburg and the Board’s attorney Assistant Prosecutor Musson, Chairman
Hastings moved to not certify the petitions received on 2/1/2022 for the recall of the Masor of
Newburzh Heivhts. Board Member Davis Chappell seconded. The motion passed unanimously,

A transcript of this hearing can be obtained by contacting Mary Bejjani, CCBOE Clerk to the Board, at
2 16-443-6430/mbejjani@cuyahogacounty.gov.



Agenda Item 5: Acknowledgment of resignations from and appointments to elected office

Chairman Hastinys moved to acknowledce the resi enations from and apjointments to elected office as
rrovided in the meetiny materials. Board Member Davis Chappell seconded, The motion passed

unanimously,

Agenda Item 6: Acknowledgment of intent to retire from elected office

Chairman Hastinss moved to acknowledye the intent to retire from elected office as provided in the
meeting materials. Board Member Davis Cha ppell seconded. The motion passed unanimousl:.

Agenda Item 7: Acknowledgment of withdrawal of candidates and issue from the May 3, 2022,
Primary Election

Brent Lawler, Candidate and Petition Services Manager, presented information from the board
packet conceming the withdrawal of an issue and candidates from the May 3, 2022, Primary
Election.

Chainnan Hastings moved to acknowledze the withdrawal of candidates and issue from the Ma: 3.
2022. Primany Election as provided in the meeting materials, Board Member Davis Chappell

seconded, The motion passed unanimously.

Agenda Item 8: Certification of candidates and issues for the May 3, 2022, Primary Election

Prior to the certification of candidates and issues for the May 3, 2022, Primary Election, two
candidates requested a Board Review of their petitions.

Brent Lawler, Candidate and Petition Services Manager, presented information from the board
packet regarding Shayla L. Davis, Democratic County Central Committee Garfield Heights Ward 4
Precinct C. The petition required five valid signatures, six signatures were filed, four were deemed
valid, and two were deemed not genuine by CCBOE staff. Shayla L. Davis addressed the Board
regarding insufficient signatures on the petition. Ms. Davis provided a notarized affidavit from
petition signatory Shy’aira Lashay Davis clarifying the printing of the name versus the required
signature. Chairman Hastings asked Ms. Davis if she saw the signature cards of the signatories in
question. Ms. Davis stated yes. Chairman Hastings asked Ms. Davis if she agreed the petition
signature for Anthony B. Gamble III did not match the signature card. Ms. Davis said correct.
Board Member Davis Chappell asked Ms. Davis if she agreed that Shy’aira Lashay Davis did print
her name. The printed signature looks different from the provisional envelope signature the CCBOE
has on file. Ms. Davis stated the signature does look different. However, the printed version
matches her signature, and Shy’aira Lashay Davis printed her name to clarify the spelling and was
not aware that printing the name was unacceptable. Chairman Hastings stated the CCBOE staff
properly brought this discrepancy to the Board’s attention, however in light of the letter from
Shy’aira Lashay Davis and Ms. Davis’s testimony under oath Chairman Hastinps moved to have
Shavla L, Davis certified to the Democratic County Central Committee Garfield Heights. Ward 4.
Precinct C. May 3, 2022, Primar» Election. Board Member Davis Chapyell seconded. The motion

rassed unanimousl: .



Brent Lawler, Candidate and Petition Services Manager, presented information from the board
packet regarding William Yeung, Democratic County Central Committee, Lakewood Ward 2,
Precinct G. The issue which required Board review is Mr. Yeung will not be 18 years of age on the
date of the May 3, 2022 and turns 18 years on May 26, 2022. As with State Central Committee
candidates, Central Committee candidates are also elected at the May Primary; the positions are not
nominated. The CCBOE staff has conferred with Assistant Prosecutor Musson, who congurs that
Mr. Yeung’s age disqualifies him from continuing as a qualified elector. The ORC Section 3517.02
on the Controlling Committees state that members shall be a resident and qualified elector of the
district, and the election manuals state that candidates that are 17 years old could only vote on
candidates seeking the election of nomination, they cannot vote on County Central, State Central or
Issues so he would not be able to vote for himself. Mr. Yeung addressed the Board Members
remotely regarding the interpretation of being a qualified elector. Chairman Hastings asked
Assistant Prosecutor Musson to opine on this matter, Assistant Prosecutor Musson stated the
CCBOE Board is bound by the Ohio Elections Official Manual and the Directives of the Ohio
Secretary of State which holds that a 17-year-old is ineligible to vote for elections at the Primary.
Seventeen-year-olds can nominate candidates for the general election, but the actual election of
individuals at the primary election is not something a 17-year-old can vote on. Board Member
Davis Chappell asked how there is a distinction in the interpretation between voting and running for
election. Mr. Musson stated that to run as a Central Committee person, an individual must be 18
years old at the time of the election. Ms. Amelia Yeung, a parent of William Yeung, asked if the
May 3, 2022, Primary Election is moved, how would the change in the Election date impact the age
qualification for William Yeung. Chairman Hastings stated the CCBOE is currently required to
certify Central Committee candidates by 4:00 p.m. on February 14, 2022, so a change in the
primary date does not make her son eligible to run for Central Committee regardless of when the

2022 primary is held.

Chairman Hastinus moved not to certify William Yeuny to the Democratic County Central
Committee, Lakewood Ward 2. Precinct G. May 3. 2022, Primary Election. Board Member Davis

Chappel_l seconded. The motion passed unanimously.

Brent Lawler, Candidate and Petition Services Manager, presented information from the board
packet of candidates not to certify for the May 3, 2022, Primary Election.

Chairman Hastinzs moved not to certify the individuals listed on the Petitions for Board Review.
bezinning with Luis R. Vizcarrondao, Jr. thru Gretchen Herzberver as listed in the board meeting
materials for the reasons set forth in the avenda. Board Member Davis Chapyell seconded. The

motion passed unanimously.,

Brent Lawler, Candidate and Petition Services Manager, presented information from the board
packet of candidates and issues to be certified for the May 3, 2022, Primary Election.

As provided in the meeting materials, Chairman Hastinys moved to certify the candidates and issues
for the May 3. 2022, Primary Election, Board Member Davis Chappell seconded. The motion

passed unanimousl:,

Agenda Item 9: Acknowledgment of the PEO Performance Report



Marlene Robinson Statler, Election Officials Assistant Manager, presented information from the
board packet conceming the Precinct Election Official (PEO) Performance Report.

Chairman Hastin:s moved to acknowledve the PEO Performance Report. Board Member Davis
Chajpell seconded. The motion passed unanimously.

Agenda Item 10: Approval to Renew the Delivery & Return of Voting Equipment to Voting
Locations Contract with Midfitz, Inc. dba Berman Moving & Storage, under subdivision (B)
Article L, in the amount not-to-exceed $51,463.50 for the First Renewal Period May 3, 2022,

through November 2, 2022

Kendra Zusy, Fiscal Service Manager, presented information from the board packet regarding the
approval to renew the Delivery & Return of Voting Equipment to Voting Locations Contract with
Midfitz, Inc. dba Berman Moving & Storage. Board Member Davis Chappell asked how any
changes to the Primary Election would affect what the Board is acting on today. Ms. Zusy stated
that the contract covers the period from May 3, 2022, to November 2, 2022. The moving expense
for any additional elections occurring in this time period are included. Director Perlatti stated if
there were two primary elections, the CCBOE does not have the money encumbered, but the
CCBOE does have the rate structure based on location delivery. Either the State would provide the
funding, or the CCBOE would go to the County and ask for the additional funds for a second

Primary Election.
Chairman Hastin:s moved to approve to renew the Deliver & Return of Votiny Equipment to
Votinz Locations Contract with Midfitz. Inc. dba Berman Moving & Storave. under subdivision (B |

Article I, in the amount not-to-exceed $51.463.50 for the First Renewal Period Max 3. 2022.
throush November 2, 2022. Board Member Davis Chappell seconded. The motion passed

unanimousl:.

Board Member Davis Chappell recused herself from approving an internal voucher less than
$25,000 to the Academy of Continuing Legal Education for $235.00 listed on the January 17, 2022,

Voucher Summary.

Agenda Item 11: Approval to Suspend Contract (CM1356) with Tenex Software Solutions
providing Online Poll Worker Management Solution Software, Election Force, Under the

Authority of Subdivision (T)(3), Article IV. of the Contract’

Director Perlatti stated the CCBOE has utilized Tenex Software Solutions Online Poll Worker
Management Solutions, Election Force for online poll worker management. The Tenex software
was used to collect information for poll worker applications, CCBOE staff also used it to assign poll
workers to a polling locations and sign-up for training classes. The product was first used in the
November 2020 Election when the Secretary of State allowed online training due to the pandemic.
The product worked in 2020 but presented challenges. The CCBOE advised Tenex on what needed
to be improved. In 2021, CCBOE staff worked with Tenex to implement an update, and there was
some improvement. Tenex then came out with another update before the August 2021 Election,
however, because of the proximity of that release and the August election those changes were not
implemented during that election cycle. In the Fall of 2021, the CCBOE had four elections. The
most significant issues the CCBOE experienced with the software were the speed and the versatility
of tracking poll workers. CCBOE staff had weekly calls with Tenex to review the software issues.



Tenex issued another software release in December 2021, CCBOE staff reviewed this update in the
test server, and significant performance issues still existed. Tenex were then informed that the
Director and Deputy Director would be recommending that the CCBOE suspend the use of the
Tenex Online Poll Worker Management Solution Software, Election Force, as the product does not
perform to CCBOE standards. Tenex agreed with some of the issues that exist and mutually agreed
that the CCBOE will not be using this product. The CCBOE has a plan going forward to replace the
software by using DIMS, the voter registration database, MAC software product, and email
communications using Constant Contact. The CCBOE will continue using Tenex University, the
online poll worker training portal, and CCBOE staff is working with Tenex and Force regarding the
necessary credentials. Chairman Hastings stated this is a mutual agreement, and the CCBOE has a
plan to replace the Election Force functionalities. Director Perlatti stated yes. Chairman Hastings
asked if there is a plan to regroup with Tenex in six months to review its software improvements.
Director Perlatti stated Tenex would keep the testing portal open as modifications are made. The
CCBOE will continue to test the modifications, and after the Primary Election, the CCBOE will
meet with Tenex regarding the Online Poll Worker Management Software. Board Member Davis
Chappell stated that there are service level guarantees and warranties under the contract and -
inquired if there will be a credit to the CCBOE for the performance issues in 2021. Board Member
Davis Chappell would like legal counsel to review the contract and advise the Board.

Chairman Hastings moved to approve to suspend the contract (CM1356) with Tenex Software
Solutions providiny Online Poll Worker Manavement Solution Software, Election Force. Under the
Authority of Subdivision 1113 ). Atticle IV, of the Contract. Board Member Stickan seconded. The

motion passed unanimously.

Agenda Item 12: Challenge of right to vote filed by Delores Gray against Richard Starr

Betty Edwards, Registration Department Manager, provided information from the board packet
regarding the challenge of the right to vote filed by Delores Gray against Richard Starr. On January
12, 2022, the CCBOE received Secretary of State Form 257 Challenge of Right to Vote from
Delores Gray, challenging Richard Starr’s voter registration address. In addition to the written
submissions by the parties, the Board took testimony from both Ms. Gray and Mr. Starr who was
accompanied by his attorney. At the conclusion of the hearing Board Member Davis Chappell
moved to reject the Challen,:e of Right to Vote filed by Delores Gray against Richard Starr.

Chairman Hastinygs seconded. The motion passed unanimously.

A transcript of this hearing can be obtained by contacting Mary Bejjani, CCBOE Clerk to the Board, at
216-443-6430/mbejjani@cuyahogacounty.gov.

Agenda Item 13: Approval of the personnel agenda

Chairman Hastings moved to approve the personnel avenda. Board Member Davis Chapypell
seconded. The motion passed unanimousl:.

NEW BUSINESS

Director Perlatti stated the Election Officials department is reformatting the training manual for poll,
workers based on input from focus groups. Also, letters have been mailed to people who have
previously served as poll workers to update their contact information. The CCBOE has also worked
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on incentivizing workers to complete the training. County Council approved an increase of the poll
worker stipend. The pay will be increased (with incentives) from the old rate of $172.00 to $220.00.
Individuals who complete the training within the first two weeks will be paid an additional $30.00
training bonus. Training between weeks three and four will pay a bonus of $15.00. By incentivizing
individuals, the CCBOE can determine what works and adjust recruitment efforts accordingly.
Additionally, an application has been submitted to the Ohio Supreme Court for Continuing Legal
Education (CLE) credits. The CCBOE is also working on a continuing education credits program
for social workers. Deputy Director Kaloger is working on recruitment efforts to increase the

participation of Republican poll workers.

Director Perlatti stated that today’s Berman’s six-month contract extension, ends just before the
November 8, 2022, General Election. There is language in the contract that the contract can be
extended by mutual agreement of the parties. He indicated staff would like to extend the contract
with Berman’s until the end of 2022. In 2023, new bid specifications will be published based on the
CCBOE’s new voting equipment. Chairman Hastings clarified that if the CCBOE does enter into
negotiations with Berman’s and the parties come to an agreement that they believe is fair and
reasonable, that agreement would be submitted to the Board for approval. Assistant Prosecutor

Musson stated yes.

Director Perlatti stated that the CCBOE would be posting job openings in the next two weeks. Also,
the CCBOE did receive notice of intent to depart from Mary Hannah Boyer, Database Analyst, as
she is relocating. The CCBOE will be posting the IT position now since it can be challenging to fll.
There are also reposting for Elections Officials in the Ballot Department, Campaign Finance
Anuditor, and Fiscal Officer positions. The Election Officials Recruiter position did receive
approximately 25 applications, and Human Resources will identify applicants to proceed with an
interview and assessment process. Job opportunities are being posted on the CCBOE and County
websites, Indeed, social media, and sent to the major political parties. Human Resources is also
reformatting the job postings to make the content more user-friendly.

PUBLIC COMMENT

There was no public comment

Chairman Hastinus moved to adjourn the meetiny at 11:46 a.m, Board Member Davis Chappell
seconded. The motion passed unanimously.




Certification: I have reviewed the above minutes and certify that they are an accurate summary of
the actions taken by the Cuyahoga County Board of Elections at its meeting held on February 14,

2022. |
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Shalira Taylor
9618 Orleans Ave.
Cleveland, Ohio 44105

Cuyahoga County Board Of Elections (B.O.E)

2925 Euclid Ave
Cleveland, Ohio 44115

August 7, 2022
To the Chairman of the Board & Board Members,

I am contesting Shayla, L Davis candidacy for State Representative District 18 as an independent

candidate in the November, 2022 General Election
Ballot. Ms. Davis was on the ballot for the Democrat Central Committee seat in the primary

election on May 3, 2022 for Garfield Heights Ward 4 Precinct C.

Ms. Davis also requested a Democrat Party ballot and voted Democrat in the May 3rd 2022
primary. Therefore, Ms. Davis is violating ORC §3513.191 part (A) whereas

‘No person shall be a candidate for nomination or election at a party primary if the person
voted as a member of a differént political party at any primary election within the current
year and the immediatély preceding two calendar years.’

Furthermore, Ms. Davis also verbally voted for herself at the Cuyahoga County Board of
Elections board hearing on February 14, 2022 where she testified to certify her Democrat Party

Central Committee seat for the May 3rd 2022 primary.
(Ref> Agenda Item # 8 in the minutes for the Cuyahoga County Board of Election hearing.)

Ms. Davis undoubtedly changed the outcome of the May 3, 2022, election by doing so. Davis’
name went from not being on the ballot to being on the ballot but lost the Democrat Central
Committee seat primary. This participation verifies that she is a member of the Democratic

Party. She has also voted consistently with the Democrat party since 2004.
Furthermore, she was appointed into the District 11 State Representative seat by the Democrat

Party just months before the May 3rd primary, in February Davis expressed no interest in
running for the State Representative seat for District 18.

Davis first collected signatures for the State Representative independent seat in question in June
of 2022. This is clearly a Democrat political move to run 2 Democrats against one Republican

candidate in the November general election.



Section 3513.257 sets the filing deadline for independent candidates to prevents splintered
parties and unrestrained factionalism, avoids political fragmentation, and maintains the integrity

of the ballot.

The general assembly finds that the filing deadline for independent candidates in primary
elections required in this section is reasonably related to the state's purpose of ensuring fair and

honest elections.

I request a board hearing to reject the candidacy for Shayla L Davis as an independent candidate
for State Representative district 18, Ms. Davis is clearly a Democrat attempting to thwart our
democratic system by running as an “Independent” which under these provisions qualifies her as

running for a party that is opposite her registration.

Thank you for your time and consideration.

Sincerely,

Shalira Taylor
216-355-7054
shalirataylor@gmail.com

Ref: Cuyahoga County Board of Election hearing Agenda item # 8

https://boe.cuyahogacounty.gov/docs/default-source/boe/board-meeting-documents/2022-02- 14-

min
utes.pdf?sfvrsn=884428e 0
Signature Discrepancies:
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SAM THOMAS I11, ESQ. & ASSOCIATES, LLC

Attorneys and Counselors-at-Law
23880 Commerce Park e Suite 2
Beachwood, Ohio 44122
Cell: 216.229.1521
Facsimile: 216.916.4152 « Email: samthomas@st3law.com

August 17, 2022

Also by Email: mbejjani@cuvahogacounty.gov
Cuyahoga County Board of Elections

2925 Euclid Avenue

Cleveland, Ohio 44115

Re:  Protest Regarding Shayla L. Davis, Independent Candidate
for State Representative, House District 18, November 8, 2022, General Election

Dear Cuyahoga County Board of Elections:

Please be advised that I represent the Respondent, Shayla L. Davis, an Independent candidate for
State Representative, House District 18 in the November 8, 2022 General Election, regarding the
Protest filed by Shalira Taylor (“Protester’”) on August 7, 2022 and revised on August 8, 2022. Ms.
Davis and I will be present at the hearing currently scheduled for Monday, August 22, 2022, at 9:00
a.m. to present testimony, proffer documents, make oral arguments, and otherwise participate inthe

hearing.

Please allow this letter to serve as Ms. Davis’s position paper. Ms. Davis reserves the right to proffer
additional information, facts, documents, and other evidence and arguments at the protest hearing. It
is important to note that the Protester is running for election to the subject District 18 of the Ohio
House of Representatives in the same General Election on November 8, 2022, after she advanced as
a write-in from the Republican Primary Election on August 2, 2022.

Ms. Davis is currently a member of the Ohio House of Representatives, representing District 11; an
office she assumed on February 16, 2022 after being appointed to replace former Representative
Stephanie Howse. Ms. Davis is currently running as an Independent Candidate for election to the
Ohio House of Representatives to represent District 18.

The Protester requests the Cuyahoga County Board of Elections (“Board”) to reject the candidacy of
Ms. Davis as an Independent candidate for State Representative, House District 18, in the November
8, 2022 General Election. The Protester asserts three grounds; 1) That RC 3513.191 bars the
candidacy; 2) That petition was not filed by the deadline; 3) That Ms. Davis was a candidate for



County Central Commiittee at the May 3, primary; 4) That Ms. Davis was appointed to fill a vacant
seat in the General assembly; and 5) Ms. Davis has a past history of voting in Democratic Party
primary elections. Ther first two grounds are clearly incorrect as a matter of law, and the other three
grounds are not sufficient to prevent Ms. Davis’ candidacy based upon clear case law from the Ohio

Supreme Court.

Ground 1
Ohio Revised Code Section 3513.191(A) proscribes the following: “No person shall be a

candidate for nomination or election at a party primary if the person voted as a member of a
different political party at any primary election within the current year and the immediately
preceding two calendar years”. By its very language this provision is not applicable given
that it applies only to disqualification as a candidate at a primary election. Ms. Davis’
petition is to be a candidate at the general election.

Ground 2
Per Secretary of State Directive 22-34, the filing deadline for Independent Candidates for the

General Assembly was the day before the August 2" primary, i.e., August 1. Ms. Davis’ petition
was filed on July 29" before this deadline and thus is timely.

Grounds 3-5

Protests are required to set forth with specificity the grounds and those grounds define the scope of
the protest hearing. State ex rel Cooker Restaurant Corp. v. Montgomery Cty. Bd. of Elections, 80
Ohio St. 3d 302. Ohio case law firmly establishes that an individual previously affiliated with a
political party may at any time decide to disaffiliate and claim non-affiliation and run as an
independent candidate so long as the person acts consistently with such declaration after making it.
In the present case, Ms. Davis signed her nominating petition declaring her independent candidacy
on June 10, 2022 and has acted entirely consistent with that declaration. In short, all three of these
grounds asserted by the Protestor relate to activity prior to June 22 and are not controlling.

The Ohio Supreme Court in State ex rel. Davis v. Summit Cty. Bd. of Elections, 137 Ohio St.3d 222,

2013-Ohio-4616, 428, held that to run as an Independent, “a candidate must declare her lack of
affiliation in good faith, not that she take affirmative action to disaffiliate in order to prove her good
faith”. In Davis, Darrita Davis voted in the Democratic presidential primary in 2012 (the year before
she sought to run as an independent) and had contributed money to Democratic candidates in 2013.
Id. at §20. The Davis Court held that in order for her to be disqualified there had to be sufficient
evidence that her claim of disaffiliation was a sham. Id. at §27. The Davis Court concluded that the

evidence was not nearly sufficient. Id. at §30.

The Davis court further held that a board of elections errs by applying Paragraph 7 of Section

3513.05 to determine whether an individual seeking to run as an Independent candidate under

Section 3513.257 had disaffiliated from her prior political party. Id. at §21. The Court held that the

board of elections erroneously applied the two-year look-back provision for petition signatures in

Section 3513.05, paragraph 7 to the separate analysis of disaffiliation pursuant to Section 3513.257.

Id. at 922. The Court found that the Ohio General Assembly expressly wrote a two-year look-back
2



requirement for petition signatures into Section 3513.05 and did not intend the same rule to apply to
claims of disaffiliation governed by Section 3513.257. Id. Moreover, the Ohio General Assembly did
not make Paragraph 7 of Section 3513.05 applicable to the procedure for protesting and removing a
candidate from the ballot under Section 3513.05. Id. at 23.

In State ex rel. Law v. Trumbull Cty. Bd. of Elections, 157 Ohio St.3d 280, 2019-Ohio-3724, {16,
the Ohio Supreme Court held that the Protester must affirmatively establish by clear and convincing
evidence that the candidate’s statement of non-affiliation was not made in good faith. Id. at {19. The
Law court held that a candidate is not “required to have a compelling reason for disaffiliating, as
long as his statement that he had done so was accurate and made in good faith”. Id. at 21, citing
State ex rel. Monroe v. Mahoning Cty. Bd. of Elections, 137 Ohio St.3d 62, 2013-Ohio-4490, 127
(“remark that it was 'more strategic' to run as an independent is not disqualifying™; “evidence that [a]
candidate acted on a calculation that he would have a better chance of winning as an independent
fails to rise to level of clear and convincing evidence that [the] claim of disaffiliation was a sham”™).
Id. at J21. The burden of proof at a protest hearing is on the protester, not the candidate. Id.

A candidate’s prior voting history, standing alone, cannot be a sufficient basis for disqualifying an
independent candidate. State ex rel. Monroe v. Mahoning Cty. Bd. of Elections, 137 Ohio St. 3d 62,
2013-Ohio-4490, §24; State ex rel. Wilkerson v. Trumbull Cty. Bd. of Elections, 1 1% Dist. No. 2007-
T-0081, 2007-Ohio-4762, 918. The evidence must establish some post-petition evidence to
undermine the disaffiliation claim. Jolivette v. Husted, 694 F.3d 760, 767 (6™ Cir.2012) (candidate
held himself out as a Republican in campaign filings and on Facebook after filing to run as an
independent); Morrison v. Colley, 467 F.3d 503, 510 (candidate voted in a partisan primary after he
filed his nominating petition as-an independent); State ex rel. Lorenzi v. Mahoning Cty. Bd. of
Elections,7™ Dist. No 07MA127, 2007-Ohio-5879, 927; State ex rel. Wilkerson, 2007-Ohio-4762,
124. When the challenge is based solely on pre-petition conduct, the evidence needs to be substantial
to warrant excluding an otherwise qualified candidate. Id.

A person cannot register as an independent. State ex rel. Coughlin v. Summit Cty. Bd. of Elections,
136 Ohio St. 3d 371, 2013-Ohio-3867, §28. Party affiliation in Ohio is a matter of self-identification,
and that self-identification is subject to change. State ex rel. Stevens v. Fairfield Cty. Bd. of
Elections, 152 Ohio St.3d 584, 2018-Ohio-1151, §20.

Ms. Davis does not dispute that she has generally voted for Democratic Party candidates and issues
since approximately 2004 and specifically requested a Democratic Party ballot for the May 3, 2022
Primary Election. Ms. Davis also does not dispute that she testified on an “Agenda Item 8:
Certification of candidates and issues for the May 3, 2022, Primary Election” at a Board of Elections
meeting on February 14, 2022, to be certified to the Central Committee of the Cuyahoga County
Democratic Party, Garfield Heights, Ward 4, Precinct C. However, relative to the elective office in
question, Darnell Brewer defeated Vincent Rosemond in the Democratic primary for Ohio House of
Representatives District 18 on August 2, 2022. Ms. Davis was not a candidate for that Democratic

Primary seat.



Accordingly, based upon the foregoing law, the Protester must establish with clear and convincing
evidence that Ms. Davis’s Independent candidate claim of disaffiliation was not made in good faith.
The Protester cannot do so as Ms. Davis declared herself as an Independent Candidate and
disaffiliation in good faith and there is no competent, credible evidence to the contrary. Indeed, each
of the factual grounds the Protestor relies upon occurred prior to her declaration as an Independent
Candidate and therefore are not dispositive. Notwithstanding the Protester’s diatribe regarding Ms.
Davis’s prior affiliation with the Democratic Party, “[d]isaffiliation by definition presumes a history
of support for or membership in a political party”. Davis, 2013-Ohio-4616, at {19.

The First Amendment to the United States Constitution protects the right of citizens to associate and
to form political parties for the advancement of common political goals and ideas. Colo. Republican
Fed, Campaign Comm. v. FEC., 518 U.S. 604, 616 (1996). “The impact of candidate eligibility
requirements on voters implicates basic constitutional rights”. Anderson v. Celebrezze, 460 U.S.
780, 786 (1983). The exclusion of candidates from the ballot burdens a “voters’ freedom of
association, because an election campaign is an effective platform for the expression of views on the
issues of the day, and a candidate serves as a rallying point for like-minded citizens”. Id. at 787-88.
Therefore, election statutes “should be liberally construed in favor of those seeking to hold office, in
order that the public may have the benefit of choosing from all persons who are qualified”. State ex
rel. Allen v. Warren Cty. Bd. of Elections (2007), 115 Ohio St. 3d 186, 2007-Ohio-4752, 920.
Accordingly, a decision by the Board precluding Ms. Davis from running as an Independent
candidate in this matter would violate, infer alia, her First Amendment rights to free speech and
association. Preventing Ms. Davis access to the ballot as an Independent candidate would be an
unlawful and unconstitutional restraint on, inter alia, her ability to exercise her speech rights as an
Independent, and to associate with others who are like-minded.

Please contact me if you have any questions or concerns or need further information or documents at
this time. [ thank you in advance for your anticipated cooperation and Ms. Davis looks forward to
further addressing this matter at the upcoming hearing.

Very truly yours,

Sam Thomas III, Esq.
Attorney for Shayla L. Davis

cc: Shayla L. Davis
Shalira Taylor (9618 Orleans Avenue, Cleveland, Ohio 44115)
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Political Party Affiliation of Candidates for Party Nomination

A person may be a candidate for nomination of any political party at a primary election
(regardless of party affiliation established by voting in a prior partisan primary) if either of the
following apply (R.C. 3513.191).

e The person does not hold elective office, or

e The person holds an elective office for which candidates are not nominated at a primary
election.

However, a person holding an elective office for which candidates are nominated at a party
primary may become a candidate for a different political party if the person completes and files
the Secretary of State’s prescribed Form 10-Y, Declaration of Intent to Change Political Party
Affiliation, by 4 p.m. on the 30'" day before the filing deadline for the primary election. The
completed Form 10-Y must be filed with the same office (e.g., Secretary of State, county board
of elections) with which the person is required to file the declaration of candidacy and petition.

A person may file such declaration of intent only once during a period of 10 years after first
filing a declaration of intent. (R.C. 3513.191)

Please see R.C. 3513.04 and R.C.-3513.052 for further candidacy information.

Independent Candidates

An independent candidate must actually be unaffiliated from any political party, and the
required claim of being unaffiliated must be made in good faith in order for the candidate to be
qualified to run as an independent candidate. Morrison v. Colley, 467 F.3d 503 (6th Cir. 2006);
Jolivette v. Husted, 694 F.3d 760 (6th Cir. 2012); State ex rel. Davis v. Summit County Board of
Elections, 137 Ohio St.3d 222 (2013); State ex rel. Morris v. Stark County Board of Elections, 143

Ohio St.3d 507 (2015).

At the time a prospective independent candidate (other than a candidate for judge of a
municipal court, county court, or court of common pleas) files their nominating petition, the
candidate may request to have the designation “nonparty candidate” or “other party candidate”
printed underneath the candidate’s name on the ballot. The designation "independent” may not
appear on the ballot. Such request must be given to the office at which the nominating petition
was filed. (R.C. 3505.03, R.C. 3513.257)

Please review the information regarding office qualifications, signature requirements, and filing
deadlines for the specific office being sought. More information about independent candidates
may also be found in Advisory 2007-05.

2021. Ohio Candidate iie_quire;e_nt Guide 24 | page
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JENNIFER BRUNNER
OHI10O SECRETARY OF STATE

180 East Broad Street, 15" floor
Coiumbus, Ohio 43215-3726 USA
Tel: 1-614-466-2655

Fax: 1-614-644-064¢
www.sos,.state.oh.us

ADVISORY NO. 2007-05
June 4, 2007

To:  All County Boards of Elections
Re: Independent Candidates and Party Affiliation

It has come to the attention of the Secretary of State’s office that the United States Court of
Appeals for the Sixth Circuit decided a case in September of 2006 that has a direct impact upon
the function of Ohio’s boards of elections and the candidacies of some independent candidates
in Ohio. The case is Morrison v. Colley, 467 F.3d 503 (6th Cir. 2006) (attached). The ruling in
Morrison changes longstanding practice in Ohio, and this Advisory is intended to inform boards

of elections of this change.

Longstanding practice in Ohio and the interpretations of R.C. 3513.257 made by former Ohio
Secretaries of State required only that the candidacy of an independent candidate be
independent of political party affiliation, but not that the individual himself or herself be
entirely unaffiliated. The Morrison case now requires that independent candidates actually be
unaffiliated and that when an unaffiliation is claimed, it must be claimed in good faith.

Facts and History of Morrison

In December 2005 and January 2006 Charles Morrison circulated petitions seeking election to
the Madison County Republican Party Central Committee and to the Ohio Republican Party
State Central Committee. Mr. Morrison subsequently filed his petitions and appeared on the
ballot in the May 2006 Republican primary ballot for these positions. To appear on the ballot in
these races Mr. Morrison affirmed his affiliation with the Republican Party under penalty of
election falsification. Additionally, Mr. Morrison advertised his candidacy as a Republican in a

newspaper advertisement.

On May 1, 2006, the day before the primary, Mr. Morrison filed as an “independent” candidate
in the race for the Ohio 15% U.S. Congressional District. By filing as an independent Mr.
Morrison affirmed, under penalty of election falsification, that he had no affiliation with a
political party. Mr. Morrison also filed documents with the Federal Election Commission,
related to his “independent” candidacy, clearly stating his affiliation with the Republican Party.

On May 2, 2006 Mr. Morrison voted in the Republican primary election in Madison County. By
voting in the Republican primary Mr. Morrison again affirmed his affiliation with the

Republican Party under penalty of election falsification.

On May 22, 2006 three electors protested Mr. Morrison’s candidacy for the congressional seat
in the 15th District, alleging that Mr. Morrison was not independent of political party affiliation
under Ohio law. The Franklin County Board of Elections (the most populous county) held a
protest hearing, and the Board tied 2-2 on the protest. The Board certified the tie vote to this
office, and former Assistant Secretary of State Monty Lobb, presumably acting on behalf of then
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Secretary of State Blackwell, broke the tie vote in favor of the protest and against certification of
Mr. Morrison’s candidacy. Assistant Secretary Lobb based his rationale for not certifying Mr.
Morrison’s petition on Mr. Morrision’s failure to disaffiliate himself from the Republican Party

and thereby be truly independent of political party affiliation: -

[TThe relevant law clearly requires a more definitive
representation to demonstrate one’s status as an independent
candidate for elected office in Ohio. R.C. §3501.01 (I). Because the
Supreme Court permits Ohio to determine and devise its own
standard for saying when a member of a major political party has
transitioned into the status of being an independent, and
therefore no longer a member of that party, and because R.C.
§3501.01 (I) provides that standard, the law and the facts show
that Mr. Morrison was never truly independent at any point

relevant to this matter.

Mr. Morrison filed suit in the U.S. District Court for the Southern District of Ohio seeking
preliminary and permanent injunctions to preclude the Board from invalidating his candidacy
and alleging that R.C. 3513.257 was unconstitutional. The district Court upheld Assistant

Secretary Lobb’s decision, and Mr. Morrison appealed.

The Appellate Court’s Analysis

It is important to note at the outset that the Morrison court did not attempt to set forth specific
guidelines for boards of elections to follow when determining the validity and sufficiency of
independent candidates’ nominating petitions. Rather, the court simply determined, under the
facts of the case, that R.C. 3513.257 was not unconstitutional. However, the portion of the
court’s opinion relating to Mr. Morrison’s claim that the statute was “void for vagueness” does
indicate that there are certain threshold requirements an independent candidate must meet in
order to be actually “independent.” Further, the opinion indicates that the facts of each case will
determine whether or not the candidate in question is actually independent and whether or not
a candidate made his or her claim of unaffiliation in good faith.

The Morrison circuit court noted, and extended, the district court’s reasoning;

a person of ordinary intelligence, when considering O.R.C. §
3513.257 which requires the candidate to claim independence and
O.R.C. § 3501.01(I) which defines an 'independent’ candidate as
one who claims not to be affiliated with any political party in the
whole legislative - scheme, would understand that an aspiring
independent candidate must actually be independent, rather than
merely claim it. A candidate possessing ordinary intelligence and
common sense would readily understand that the claim of
independence must be made in good faith -- otherwise there
would be no reason for having the claim requirement, and none of
the state interests animating the claim requirement would be

served.

Morrison, F.3d at 509 (internal quotations omitted).
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In reaching its conclusion, the circuit court noted that the statutory scheme in Ohio recognizes
only voter history as a means to determine party affiliation. However, the court also noted that
even if some doubt existed as to Mr. Morrison’s affiliation after considering that he had voted
Republican prior to 2006 as well as in the 2006 Republican primary election, and had run in the
2006 Republican primary, all doubt was dispelled by Mr. Morrison’s own FEC filings (for his
“independent candidacy”). Those filings indicated his affiliation with the Republican Party, and
the court stated that “Morrison cannot complain if his own campaign committee’s express
statement of his party affiliation is considered and used to rule against him.” Thus, the court
concluded that because Mr. Morrison had voted in past Republican primaries, and most
importantly, in the Republican primary held the day after he filed as an independent candidate,
and because so voting required him to state under penalty of criminal prosecution for election
falsification that he was affiliated with the Republican party, Mr. Morrison could not claim in
good faith that he actually was independent of party affiliation.

The court also stated that, “most importantly, under Ohio law, if Morrison was unaffiliated with
any political party on May 1, 2006,” as indicated by his filing as an independent, “he could not
also claim in good faith to be a Republican at the same time,” as indicated by his voting in the
Republican primary the next day, “without risking consequences more serious than exclusion
from the ballot” such as criminal prosecution under, among other statutes, R.C. 3599.11(A).

The Court concluded that under the facts of the case, Morrison had not provided grounds to
enjoin the Franklin County Board of Elections from excluding him from the ballot because he
had, in fact, failed to comply with the requirements of R.C. 3513.257.

Conclusion

We advise, as indicated by the Morrison court, that R.C. 3513.257 requires that:

an independent candidate actually be unaffiliated, or disaffiliated from any political
party; and

» the required claim of unaffiliation by an independent candidate must be made in good
faith.

However, as mentioned above, the Morrison court did not provide clear guidelines for
determining when an independent is actually affiliated with a political party, or how to
determine whether an independent candidate has claimed unaffiliation in good faith.

Absent direction from the General Assembly or a court, this office is attempting to provide some
guidance on this matter to the boards of elections. Thus:

s If an independent candidate votes in a party primary election after filing as an
independent, the candidate is not actually unaffiliated, and the candidate’s claim of

independence was either not made in good faith or is no Jonger current; and

e If an independent candidate was on a political party’s central or executive committee at
the time he or she filed as an independent candidate, or becomes such a committee
member at any time during his or her independent candidacy, the candidate is not
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actually unaffiliated, and the candidate’s claim of independence was either not made in
good faith or is no longer current.

Additionally, as indicated by the Morrison court, indications of party affiliation such as past
voting history, information submitted on required election-related filings, political
advertisements, participation as a political party officer or member, or holding a public office
for which the office holder was nominated through a political party’s primary election and
elected on a partisan ticket may serve as evidence, though not necessarily conclusive evidence,
of party affiliation to support a protest against an independent candidate’s candidacy. For
example, voting history, alone, is an insufficient basis on which to disqualify an independent
candidate because Ohioans are freely entitled to change or revoke their party affiliation at any
time. However, voting history, together with other facts tending to indicate party affiliation,

may be sufficient grounds to disqualify an independent.

Finally, please note that it is well established that boards of elections may accept filed petitions
at face value. That is, because candidates file their petitions under penalty of election
falsification, a board may accept the declaration of the candidate without further inquiry.
However, if a board has personal knowledge or reason to believe that the declaration made by a
candidate is false, or a protest is filed against an independent candidate, the board may inquire
further to determine whether sufficient grounds exist to invalidate the candidate’s petition and

disqualify the candidate from running as an independent.

If you have additional questions or concerns please feel free to direct them to your assigned
Elections Counsel at (614) 466-2585, or by e-mail to any of them.

Sincerely,

5""@““‘

Jennifer Brunner
Ohio Secretary of State
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OPINION:

[*504] GRIFFIN, Circuit Judge. Plaintiff-appellant Charles R. Morrison sought to run as an independent candi-
date for the office of United States Representative in Ohio's Fifteenth Congressional District ("CD") in the November 7,
2006, election. Defendants-appellees Franklin County Board of Elections ("BOE"), et al., excluded Morrison from the
ballot on the ground that, under Ohio election law, he [*505] did not [**2] qualify as an independent candidate be-
cause he was affiliated with a political party. Morrison filed an action in the United States District Court for the South-
ern District of Ohio seeking preliminary and permanent injunctions requiring the BOE to place him on the ballot. Morri-
son claimed that the Ohio statutory provision violated his First and Fourteenth Amendment rights and those of his
would-be voters because it was allegedly overbroad, illegally discriminatory, and void for vagueness. After the district
court denied Morrison all relief, Morrison appealed to this court. We granted Morrison's motion to expedite the appeal
and heard oral argument on September 20, 2006. On September 22, 2006, we issued a per curiam interim opinion
unanimously affirming the district court, stating, "despite any constitutional infirmities that may exist in the relevant
Ohio statutes as they might apply to others, there is no reasonable basis for Morrison to claim in good faith that he is not
affiliated with a political party." (Emphasis added.) Today we explain our holding in greater detail.

L.

In December 2005 and January 2006, Morrison began circulating petitions seeking placement on the May 2, 2006,
ballot [**3] for the Madison County Republican Party Central Committee and the Ohio Republican Party State Central
Committee. Morrison filed his petitions, was certified as a candidate in the Republican primary for the state and county
committee positions, and appeared on the May 2, 2006, Republican primary ballot. He lost both races.

Morrison filed his declaration of candidacy for the county committee on a form that stated, "This petition shall be
circulated only by a member of the same political party as stated above by the candidate." Morrison signed the declara-
tion, which also required him to state, under penalty of "election falsification," that he was a member of the Republican
Party. Likewise as to the state committee, Morrison signed a declaration of candidacy that required him to state, under
penalty of election falsification, that he was a member of the Republican Party.

Approximately three weeks before the May 2, 2006, Republican primary, Morrison purchased local newspaper ad-
vertisements supporting his state and county committee candidacies. In his ads, Morrison stated that he was a Republi-
can. On May 2, 2006, Morrison requested a Republican ballot and voted in the Republican primary. [**4]

On May 1, 2006, the day before Morrison's name appeared on the ballot in the Republican primary, he filed nomi-
nating petitions with the BOE to run as an independent candidate in Ohio's Fifteenth CD.

On May 22, 2006, three residents and qualified electors from the Fifteenth CD filed a written protest challenging
Morrison's congressional candidacy on the ground that he was not an independent under Ohio law, and the BOE re-
sponded by holding a protest hearing. After receiving briefs and hearing argument at the hearing, the BOE deadlocked
2-2 on whether to certify Morrison as an independent candidate. Pursuant to Ohio Rev. Code § 3501.05, the matter was
referred to the Ohio Secretary of State, who voted in favor of the protestors and against certification.

Morrison brought suit in the district court under 42 U.S.C. § 1983, and thereafter the district court held a hearing
on the merits.
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II.

Because Morrison alleged the violation of rights recognized by the First and [*506] Fourteenth Amendments to
the U.S. Constitution, the district court had federal-question jurisdiction under 28 U.S.C. § 1331. Regarding [**5] our
jurisdiction, the district court consolidated the hearing on Morrison's preliminary injunction application with the hearing
on the merits, and its order disposed of Morrison's complaint and request for permanent injunctive relief. Accordingly,
the district court's order is final and immediately appealable. We review the district court's legal conclusions de novo
and its factual findings for clear error. Planned Parenthood Cincinnati Region v. Taft, 444 F.3d 502, 507 (6th Cir.

2006) (citing Taubman Co. v. Webfeats, 319 F.3d 770, 774 (6th Cir. 2003)).

II.

Recently, in Clingman v. Beaver, 544 U.S. 581, 125 S. Ct. 2029, 161 L. Ed. 2d 920 (2005), the Supreme Court em-
phasized that not all election regulations that burden First Amendment rights are subject to a strict scrutiny analysis.
Rather, unless a state election regulation places a heavy or severe burden on a party, "a State's important regulatory in-
terests will usually be enough to justify reasonable, nondiscriminatory restrictions." Id. at 587 (quoting with approval
Timmons v. Twin Cities Area New Party, 520 U.S. 351, 358, 117 S. Ct. 1364, 137 L. Ed. 2d 589 (1997)).

In holding [**6] that an Oklahoma statute allowing political parties to open their primary elections to only their
own party members and voters registered as independents did not violate the First Amendment, the Supreme Court re-
fused to apply a strict scrutiny analysis because the burden was not "severe":

[Olur cases since Tashjian [v. Republican Party, 479 U.S. 208, 107 S. Ct. 544, 93 L. Ed. 2d 514 (1986)]
have clarified [that] strict scrutiny is appropriate only if the burden is severe. [ California Democratic
Party v.] Jones, [530 U.S. 567, 120 S. Ct. 2402, 147 L. Ed. 2d 502 (2000)], supra, at 582, 147 L. Ed. 2d
502,120 8. Ct. 2402; Timmons, 520 U.S. at 358, 137 L. Ed. 2d 589, 117 S. Ct. 1364.

* k k

Many electoral regulations, including voter registration generally, require that voters take some action to
participate in the primary process. See, e.g., Rosario v. Rockefeller, 410 U.S. 752, 760-62, 36 L. Ed. 2d I,
93 8. Ct. 1245 (1973) (upholding requirement that voters change party registration 11 months in advance
of the primary election). Election laws invariably "affec[t] -- at least to some degree -- the individual's
[**7] right to vote and his right to associate with others for political ends." Anderson v. Celebrezze, 460
US. 780, 788, 75 L. Ed. 2d 547, 103 S. Ct. 1564 (1983).

These minor barriers between voter and party do not compel strict scrutiny. See Bullock v. Carter, 405
U.S 134, 143,31 L. Ed. 2d 92, 92 S. Ct, 849 (1972). To deem ordinary and widespread burdens like
these severe would subject virtually every electoral regulation to strict scrutiny, hamper the ability of
States to run efficient and equitable elections, and compel federal courts to rewrite state electoral codes.
The Constitution does not require that result, for it is beyond question "that States may, and inevitably
must, enact reasonable regulations of parties, elections, and ballots to reduce ¢lection- and campaign-
related disorder." Timmons, supra, 520 U.S. at 358, 137 L. Ed. 2d 589, 117 S. Ct. 1364; Storer v. Brown,
415U.8. 724, 730, 39 L. Ed. 2d 714, 94 8. Ct. 1274 (1974). Oklahoma's semiclosed primary system does
[*507] not severely burden the associational rights of the state's citizenry.

When a state electoral provision places [**8] no heavy burden on associational rights, "a State's impor-
tant regulatory interests will usually be enough to justify reasonable, nondiscriminatory restrictions."
Timmons, supra, at 358, 137 L. Ed. 2d 589, 117 S. Ct. 1364 (internal quotation marks omitted); Ander-
son, supra, at 788, 75 L. Ed. 2d 547, 103 S. Ct. 1564,

Clingman, 544 U.S. at 592-93. Clingman follows, and is consistent with, Timmons, which likewise refused to apply
strict scrutiny to a challenge to a Minnesota election law prohibiting multi-party or "fusion" candidates from appearing
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on the ballot. In rejecting a claim that the Minnesota regulation violated the plaintiff's First and Fourteenth Amendment
rights, the Supreme Court stated,

[1]t is also clear that States may, and inevitably must, enact reasonable regulations of parties, elections,
and ballots to reduce election- and campaign-related disorder. Burdick [v. Takushi, 504 U.S. 428, 119 L.
Ed. 2d 245, 112 S. Ct. 2059 (1992)], supra, at 433 ("'[Als a practical matter, there must be a substantial
regulation of elections if they are to be fair and honest and if some sort [**9] of order, rather than chaos,
is to accompany the democratic process™) (quoting Storer v. Brown, 415 U.S. 724, 730, 94 §. Ct. 1274,
39 L. Ed. 2d 714 (1974)); Tashjian, supra, at 217 (The Constitution grants States "broad power to pre-
scribe the 'Time, Places and Manner of holding elections for Senators and Representatives', Art. I, § 4, cl.
1, which power is matched by state control over the election process for state offices").

When deciding whether a state election law violates First and Fourteenth Amendment associational
rights, we weigh the "'character and magnitude" of the burden the State's rule imposes on those rights
against the interests the State contends justify that burden, and consider the extent to which the State's
concerns make the burden necessary. Burdick, supra, at 434 (quoting Anderson v. Celebrezze, 460 U.S.
780, 789, 103 8. Ct. 1564, 75 L. Ed. 2d 547 (1983)). Regulations imposing severe burdens on plaintiffs'
rights must be narrowly tailored and advance a compelling state interest. Lesser burdens, however, trig-
ger less exacting review, and a State's "'important regulatory interests™ will usually be enough to justify
[**10] "'reasonable, nondiscriminatory restrictions." Burdick, supra, at 434 (quoting Anderson, supra,
at 788); Norman [v. Reed, 502 U.S. 279, 116 L. Ed. 2d 711, 112 S. Ct. 698 (1992)], supra, at 288-289
(requiring "corresponding interest sufficiently weighty to justify the limitation"). No bright line separates
permissible election-related regulation from unconstitutional infringements on First Amendment free-
doms. Storer, supra, at 730 ("[N]o litmus-paper test . . . separat[es] those restrictions that are valid from
those that are invidious . . . . The rule is not self-executing and is no substitute for the hard judgments

that must be made.").

Timmons, 520 U.S. at 358-59.

The district court concluded correctly that Ohio Rev. Code § 3513.257 does not impose a severe restriction on the
First and Fourteenth Amendment rights of Morrison or other potential independent candidates or voters. See Lawrence
v. Blackwell, 430 F.3d 368 (6th Cir.) (Ohio [*508] statute requiring independent congressional candidates to file
statement of candidacy and nominating [**11] petition on the day preceding the primary election did not impose a se-
vere burden on independent candidates' or voters' constitutional rights, so strict scrutiny was not warranted), cert. de-
nied, _U.S. , 126 S. Ct. 2352, 165 L. Ed. 2d 278 (2006). The election regulation at issue is merely a reasonable,
nondiscriminatory regulation to require would-be independent candidates to claim, no later than 4:00 p.m. of the day
before the primary elections, that they are free of affiliation with any political party. Therefore, Ohio need only show
that this requirement advances an important state interest, not a compelling state interest. /d. For the reasons stated by
the district court, the non-affiliation requirement passes muster under this deferential standard. In addition, the statute

itself specifies the following important state interests furthered by the election regulation:

The purpose of establishing a filing deadline for independent candidates prior to the primary election
immediately preceding the general election at which the candidacy is to be voted on by the voters is to
recognize that the state has a substantial and compelling interest [**12] in protecting its electoral proc-
ess by encouraging political stability, ensuring that the winner of the election will represent a majority <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>